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President
MESSAGE

I wish you a warm greeting for Gudi Padwa, Eid, Ram 

Navami, Mahavir Jayanti as the month of April is coming 

with many festivals with beginning of Vikram Samvat 

2082 and new financial year 2025-26.

Various study circle meetings on the contemporary subjects 

starting with New Provisions under GST Laws wef 1st April and Discussion on GST 

Amnesty Scheme having CA Shailendra Porwal as speaker, Compliance 

360degree under Income Tax covering both for year end and at new year with 

eminent speaker CA Deepak Maheshwari. Panel discussion on Bank Audit with 

eminent panel of CA Samkit Bhandari, CA Manoj Gupta and CA Manoj Rathi. 

International Women's Day organised with overwhelming participation from 

women members and Ten women from various domains felicitated. Holi Milan our 

iconic event with “Hasya Kavi Sammelan” was also well attended by over 250 

participants with gracious presence of both Hon'ble ITAT members and top 

official from Income Tax Department at Indore.

Hon'ble Supreme Court in case of “Radhika Agrawal vs Union of India” under GST 

& Customs law relating to arrest and coercion in recovery delivered Landmark 

Judgment recently and we will organise a study circle soon on this. We 

congratulate our EC member CA Pankaj Shah who being central council member 

in ICAI is representing in Direct Taxes committee of ICAI and being appointed in 

selected group of ICAI to represent in the matter of New Income Tax Bill, 2025.

Untimely our beloved senior member Late Satish Rawka departed to heavenly 

journey due to ill health, we express our condolence and gratitude towards him 

and his family members. The contribution of Rawaka family in tax profession and 

in association is immense.

I request all the members to contribute their ideas, perspectives to enable us to 

take-up more inclusive and purposeful programs and study circle meeting. 

Wealth has no meaning unless we ourselves and our family is in good health 

therefore, I reiterate that we need to spare time and give high priority to Good 

Health of ourselves and family members.

I once again wish all a Happy new Financial Year.
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Sincerely Yours,
CA Jaiprakash Saraf
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Understanding the First Appeal in Income Tax: 
A Practical Guide for the Faceless Era

With the faceless system now fully implemented in the 
income tax CIT appellate process, the importance of 
strong dra�ing skills has increased significantly. A well-
prepared Statement of Facts, clearly ar�culated 
Grounds of  Appeal ,  and structured wri�en 
submissions during the hearing play a vital role in 
securing a favorable decision from the Commissioner 
of Appeals.

Since there is no longer any opportunity to present the 
case orally (except through a VC which has so far been 
found not very effec�ve), even a strong case may fail to 
succeed if it is not dra�ed properly. In this new era of 
faceless appeals, clarity, precision, and presenta�on 
have become the cornerstones of a successful appeal.

This ar�cle aims to demys�fy the process of filing the 
first appeal, highligh�ng key procedural aspects, 
prac�cal insights, some good prac�ces and common 
pi�alls to avoid.

What Orders Are Appealable before CIT (A)?

Apart from assessment orders, following are also 
appealable orders before CIT(A) :

 In�ma�ons under Sec�on 143(1)

 Rec�fica�on orders under Sec�on 154, when  
 assessee' sclaims are refused

 Sue moto Rec�fica�on orders under Sec�on 154

 Penalty orders- Separately Appealable

    Orders Giving Effect (OGE) to appellate decisions

 Normally for all appealable orders, the 1st appeal  

 lies with CIT (Appeals). However, in following cases,  
 1st appeal lies not with CIT(A) but with ITAT :

 Assessment orders based on DRP direc�ons under  
 Sec�on 144C (NR Assessments and TPO adjustment  
 cases, where assessee has approached DRP based  
 on dra� assessment order)

 Rejec�on of registra�on under Sec�ons 12A/80G

 Revision orders under Sec�on 263

Timelines Ma�er

The �me limit for filing an appeal is 30 days from the 
date of service of the demand no�ce (not to be 
confused with one calendar month)

In case where immunity applica�on u/s 270AA has 
been filed and the same had been rejected, the �me 
taken between applica�on and its rejec�on is to be 
excluded when compu�ng the appeal �meline of 30 
days.

Condona�on of Delay: The Human Element

Delays in filing appeals may be condoned if the 
appellant demonstrates “sufficient cause.” Common 
grounds include:

 Health issues

 Negligence of  tax consultant/accountant

 Family or business emergencies

 Agriculturist/Senior Ci�zen/House wives/ Residing  
 in small village

 Portal access issues

 Any other sufficient cause

Affidavits/other documentary evidence should be filed 
to support the condona�on plea, and appellate 
authori�es usually adopt a liberal approach. There are 
judicial precedents of delay of 5/7 years ge�ng 
condoned. 

The Form 35 Framework

Appeals with CIT (A) are filed using Form 35, which 
includes:

  Basic Informa�on: Auto-filled personal details and  
 order details
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  Statement of Facts (S.O.F.): A narra�ve explaining  
 the  appellant's side

  Grounds of Appeal (G.O.A.): Technical and merit- 
 based objec�ons

  A�achments: All relevant suppor�ng documents

CRAFTING THE STATEMENT OF FACTS (S.O.F.)

Think of the S.O.F. as the story of the case. To me, in the 
era of faceless appeals, a well dra�ed S.O.F. with all the 
required details properly placed in it  is half the ba�le 
won. It should contain every single bit of informa�on 
which helps to generate a complete picture of case  in 
the mind of appellate authority. To that extent, it 
should :

  Give a clear picture of the taxpayer's background e.g.  
 age, gender, place of residence, type of income etc.-  
 in case of an individual assessee. 

  Detail the origins of the assessment (e.g., 148A  
 no�ces, submissions there against, 148A order)

 Explain assessment proceedings, especially the  
 areas where addi�ons were made- informa�on  
 asked for and submissions made/ documents  
 submi�ed. 

 Discuss Show Cause No�ce- Varia�ons proposed,  
 �me limit given, reply submi�ed

 Include key excerpts and reasoning from the AO's  
 order

Good Prac�ces:

 Use numbered paragraphs and consistent  
 forma�ng

 Highlight key text (bold, underline, coloured text)

 Avoid allega�ons in S.O.F.; let the facts speak

 Don't tell him what are the mistakes; give pointers  
 and allow him to see the mistakes of AO on his own.   
 You will be a�acking the assessment   order a lot  in  
 your appeal ground wise submissions but be�er to  
 avoid it at S.O.F. stage. Let S.O.F. be only a  
 compila�on of  facts without your comments/your  
 grouses. 

  Include screenshots of relevant para of the 
assessment order.

Grounds of Appeal (G.O.A.): Less Is More

Grounds of Appeal should be precise and concise 
—ideally no longer than 1–3 sentences each. 

Categories

Appeal grounds fall into two categories :

  Technical- Procedural Lapses : Examples include  
 jurisdic�onal issues, �me barring  issues, procedural  
 lapses, no addi�on on the original  ground for which  
 148 had been issued,  Non  considera�on of material  
 submi�ed, Show cause  no�ce issues- Time limit less  
 then 7 days, Mix of  Show Cause and Ques�onnaire,  
 Addi�ons in order  beyond Show Cause, Vague- not  
 men�oning  head/sec�on of addi�on

 Merit-based: Correctness of my case, Errors in AO's  
 reasoning or facts

Depending upon facts of case, a good appeal should 
have mix of both the grounds.

Other Aspects

• Alterna�ve Grounds : When two are more grounds  
 are being used to achieve same objec�ve, they need  
 to be made alterna�ve to each other. Use of phrase  
 like “without prejudice to other grounds” would  
 establish the alterna�ve nature of grounds.  Some  
 professionals prefers to have a general ground in the  
 last saying that all grounds are alterna�ve to each  
 other. Even that is OK. 

• Last ground- Aa a customary prac�ce, professionals  
 tend to add the last ground seeking leave to add any  
 new ground or to amend, alter, modify exis�ng  
 grounds.

Good Prac�ces

• No arguments in G.O.A.- Only your objec�ons and  
 prayer. Detailed arguments as to why the ground  
 deserves to be accepted, should found place in your  
 detailed submission. Let G1.O.A. be focused,  
 pointed,  precise. 

• Standard Language

• On the facts and in the circumstances of the case and  
 in law the impugned assessment order deserves to  
 be declared as non-est as…..
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• On the facts and in the circumstances of the case and  
 in law, Ld. AO erred in trea�ng the purchases as  
 bogus and thereby making addi�on of Rs. …..

• Good if can be made self contained :

• On the facts ….., the assessment procedure u/s. 147  
 deserves to declared as null and void as the  
 minimum statutory �me period of 7 days for  
 opportunity of being heard as contemplated u/s.  
 148A(b) had not been provided to the assessee.

• On the facts ……, Ld. AO erred in making an addi�on  
 to the total income of the assessee on account of  
 unsecured loans though the assessment has been   
 reopened on the issue of sale of land by the assessee  
 and no addi�on has been made on that account.

A�achments: The Suppor�ng Cast

Include all crucial documenta�on:

  Original order and demand no�ce

 All assessment submissions and evidence-  
 preferably in the form of A well-organized paper  
 book- strengthens your appeal and helps the  
 appellate authority understand your posi�on more  
 clearly.

 Op�onally, may include S.O.F. and G.O.A. as  
 a�achments

Other Cri�cal Aspects

Stay of Demand – Department's office memorandum 
requires 20% of demand payment for stay of demand. 
There are judicial rulings specifying that 20% payment 
is not mandatory in all cases and in cases of genuine 
difficulty, AO  may grant stay otherwise also.

Stay of demand is a separate process then appeal and 
needs to be taken up with JAO.

Penalty Hold : A�er filing of appeal, le�er needs to be 
filed in response to penalty no�ce, reques�ng to keep 
it on hold �ll disposal of appeal. 

Addi�onal Evidence (Rule 46A): Documents not 
submi�ed during assessment may be submi�ed 
before CIT(A) as addi�onal evidence if there was 
sufficient cause for not filing it earlier. 

A separate applica�on needs to be filed in this regards 
men�oning the reason of why it couldn't be filed 
during assessment and also men�oning that these 
documents help establish facts already in existence 
/clarify the nature of the transac�on/ apprecia�on  of 

these documents during appeal would advance the 
cause of jus�ce. 

Structuring The Submission

The final stage in appeal is making wri�en submission 
a�er receipt of hearing no�ce. 

The submission must be given appeal ground-wise. It is 
good to follow a structured format for the same. A 
suggested structured format may be something like 
this :

1.  Details of disallowance/addi�on

2.  Explana�ons and documents already submi�ed

3.  Reasons given by AO for rejec�ng assessee's 
submission

4.  Counter-arguments- Why A.Os reasoning is 
incorrect/ what is missed/where he misdirected 
himself

5.  Suppor�ng judicial precedents

6.  A conclusive prayer

Forma�ng again plays a vital role—use fonts, spacing, 
and cross-referencing for clarity and impact.

In Conclusion

The first appeal is not merely a formality—it is a cri�cal 
tool in the taxpayer's arsenal. With structured 
documenta�on, adherence to 
�melines, and a clear ar�cula�on of 
facts and grounds, jus�ce is not just a 
possibil ity—it's an achievable 
outcome.

Manish Dafria
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On February 12, 2025, the Government of India tabled 
the much-an�cipated Income Tax Bill, 2025, in the Lok 
Sabha. This Bill seeks to repeal and replace the exis�ng 
Income Tax Act, 1961, which has been in force for over 
six decades. The proposed legisla�on aims to simplify 
the tax structure, enhance compliance efficiency, and 
introduce clarity in taxa�on laws. Unlike the Goods and 
Services Tax (GST), which marked a dras�c departure 
from previous indirect tax laws, the new Income Tax Bill 
retains the fundamental principles of the exis�ng Act 
while elimina�ng its complexi�es.

Why a New Income Tax Bill?

The Income Tax Act, 1961, has undergone numerous 
amendments over the years, making it increasingly 
intricate and challenging to navigate. The government, 
recognizing the need for a comprehensive overhaul, 
announced in the Union Budget of July 2024 that a new 
legisla�on would be introduced to simplify and 
modernize the tax framework. The key reasons for 
enac�ng the new Income Tax Bill are:

 Complexity of Exis�ng Law: The current Income Tax  
 Act contains 298 sec�ons, 14 schedules, and  
 numerous provisos and explana�ons, making it  
 cumbersome for taxpayers and professionals alike.

 Need for Simplifica�on: The proposed Bill aims to  
 eliminate convoluted provisions, making it more  
 accessible and easier to interpret.

 Improving Compliance Efficiency: A streamlined tax  
 code will reduce compliance costs for taxpayers and  
 enhance the efficiency of direct tax administra�on.

 Alignment with Modern Economic Needs: Over the  
 past few decades, India's economic landscape has  
 changed significantly, necessita�ng tax reforms that  
 align with global best prac�ces.

Key Features of the Income Tax Bill, 2025
The new Income Tax Bill, 2025, brings several notable 
changes while maintaining the core principles of the 
exis�ng Act. Below are some of the most significant 
features:

CA. Shalini Mehta

1. Structural Changes in the Tax Code
 The proposed Bill contains 536 sec�ons and 16  
 schedules, compared to 298 sec�ons and 14  
 schedules in the exis�ng Act.

 Notably, the Bill removes provisos and explana�ons  
 from sec�ons, making it more straigh�orward and  
 user-friendly.

 Although the number of sec�ons has increased, their  
 clarity and logical structuring aim to facilitate easier  
 understanding and applica�on.
2. Reten�on of Fundamental Tax Principles
 While simplifying the structure, the Bill retains the  
 essen�al principles of taxa�on, including:

 Basis of Charge: The rules governing taxa�on remain  
 fundamentally the same.

 Heads of Income: The five heads—Salary, House  
 Property, Business/Profession, Capital Gains, and  
 Other Sources—remain intact.\

 Income Exemp�ons: Categories of income that do  
 not form part of taxable income con�nue to exist  
 with minor modifica�ons.

 Loss Set-Off and Deduc�ons: Rules concerning the  
 set-off of losses and deduc�ons remain largely  
 unchanged.

 Rebates and Relief: The framework for tax rebates  
 and relief has been retained with necessary updates.

3. Changes in Assessment and Appeals
 The overall assessment and appellate procedures  
 remain similar to the exis�ng Act, ensuring  
 con�nuity for taxpayers and tax authori�es.

 The �melines for filing appeals are unchanged: 
   30 days for appeals before the Commissioner of  

 Income Tax (Appeals) [CIT(A)]

   60 days for appeals before the Income Tax  

 Appellate  Tribunal (ITAT)

   120 days for appeals before the High Court on  

 substan�al ques�ons of law

The Dawn of a New Tax Era: 

Decoding the Income Tax Bill, 

2025 Introduction
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 Reassessment provisions: Sec�on 149 of the  
 exis�ng Act, dealing with reassessment �melines,  
 has been replaced by Sec�on 282 in the proposed  
 Bill. The new �melines are: 
   4 years and 3 months from the end of the relevant  

 assessment year
   6 years and 3 months if the escaped income  

 exceeds ₹50 lakh

 Scru�ny assessments: The exis�ng Sec. 143(3)  h a s  
 been renumbered as Sec. 270(10) under the n ew Bill.

4. Penalty and Prosecu�on Mechanism
 The provisions related to penal�es and prosecu�on  
 remain mostly unchanged.

 While minor modifica�ons have been made to  
 enhance transparency, the overall framework  
 remains consistent with the exis�ng Act.

5. Effec�ve Date of Implementa�on
 As per Sec�on 536 of the proposed Bill, the new law  
 will come into effect from April 1, 2026, unless  
 deferred further.

 The exis�ng Income Tax Act, 1961, will remain in  
 force un�l March 31, 2026, ensuring a smooth  
 transi�on.

 The transi�on period allows for necessary  
 adjustments in Income Tax Rules, infrastructure,  
 and compliance mechanisms.

Expected Impact of the New Tax Bill
The introduc�on of the Income Tax Bill, 2025, is a 
significant step toward tax reform in India. Below are 
some key an�cipated impacts:

1. Simplifica�on and Ease of Compliance
 The el imina�on of  complex provisos and  
 explana�ons will make tax laws more readable and  
 understandable.

 Reduced compliance costs for taxpayers and  
 businesses.

 Easier interpreta�on for tax professionals and  
 administrators, leading to fewer disputes and  
 li�ga�on.

2. Administra�ve Efficiency
 With clearer provisions, tax authori�es will find it  
 easier to implement the law, reducing bureaucra�c  
 inefficiencies.

 Faster processing of assessments and appeals due  
 to structured �melines.

3. Increased Transparency and Predictability

 A clear and concise tax structure enhances investor  
 confidence.

 Fewer ambigui�es mean fewer disputes, leading to  
 a more predictable tax environment.

4. Minimal Disrup�on for Taxpayers

 Unlike GST, which required a complete overhaul of  
 the taxa�on system, the Income Tax Bill, 2025,  
 retains the core principles of the exis�ng Act.

 Taxpayers, professionals, and tax officers already  
 familiar with the previous provisions will find it  
 easier to adapt to the new structure.

Challenges and Concerns
While the proposed Bill is a welcome reform, some 
challenges remain:

 Implementa�on Hurdles: Transi�oning to the new  
 law will require significant changes in compliance  
 mechanisms, IT systems, and taxpayer educa�on.

 Poten�al Amendments Over Time: The current  
 simplicity of the new Bill must be maintained.  
 Frequent amendments could make it as complex as  
 the exis�ng Act over �me.

 Clarifica�ons on Certain Provisions: Despite  
 structural improvements, certain provisions may  
 s�ll require clarifica�ons, which could lead to legal  
 disputes.

Conclusion
The Income Tax Bill, 2025, represents a progressive step 
towards a more structured and transparent taxa�on 
system in India. By elimina�ng unnecessary complexi�es 
while retaining the fundamental tax principles, the Bill 
aims to enhance compliance efficiency, reduce li�ga�on, 
and improve overall taxpayer experience. Unlike the 
implementa�on chal lenges faced during the 
introduc�on of GST, this new Bill ensures con�nuity and 
ease of adapta�on.
However, the success of the new tax regime will depend 
on its implementa�on and the government's 
commitment to maintaining its simplicity. If executed 
effec�vely, this reform has the poten�al to make India's 
taxa�on system more robust, transparent, and taxpayer-
friendly in the long run. The true test of this Bill will be in 
its prac�cal applica�on and whether it can avoid the 
pi�alls of excessive amendments and legal ambigui�es 
that plagued its predecessor.
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Foreign assets including incomes earned from these 
foreign assets by Resident Indians has caught the eye of 
the tax department a�er the introduc�on of the 
draconian Black Money (Undisclosed Foreign Income 
and Assets) and Imposi�on of Tax Act, 2015 (“BMA” or 
“Black Money Act”). BMA came into effect from 
01/07/2015 making it applicable from AY 2016-17. 

The intent of the government behind enac�ng BMA 
was to penalize Resident Indians who have undisclosed 
foreign assets and foreign incomes, and did not of 
fersuch asset and income to tax in India during the one-
�me compliance window provided by the government 
before the BMA came into force. As one is already 
aware, being a Resident Indian i.e. Resident and 
Ordinarily Resident (“ROR”), their global income is 
taxable in India, the provisions of BMA shall apply only 
to foreign assets and foreign incomes held by ROR 
Indians. However, even those individual who are Non 
Resident and those who are Resident But Not Ordinarily 
Resident (“RNOR”) have also received no�ces under 
the BMA. This aspect is dealt subsequently.

Foreign Assets and Foreign Incomes – Income-tax Act, 
1961 ('ITA') perspec�ve

There are a few important aspects which one must take 
into considera�on while dealing with foreign assets and 
foreign incomes in light of the ITA -

· Foreign Assets Schedule (“FA Schedule” or 
“Schedule FA”) was introduced in the income-tax return 
from AY 2012-13. It is mandatory for all ROR to fill up FA 
Schedule if they hold (legal/beneficial ownership/joint 

ownership) any foreign asset or have earned foreign 
incomes from such assets or are ac�ng as beneficiaries 
or trustees or signatories in foreign trusts, accounts or 
any other foreign assets. Non-residents and RNOR are 
not required to fill up FA Schedule. 

 The posi�on of foreign assets held or owned by ROR 
are to be provided as on 31st December of the previous 
year. Similarly, the Foreign income to be disclosed in the 
FA schedule is also to be provided for a period of 12 
months star�ng from January to December, i.e. on 
calendar year basis.

  Though the disclosure of foreign asset and foreign 
income is as per calendar year the income to be offered 
to tax by ROR under the ITA shall be based on the 
financial year, i.e. from April to March of such previous 
year.

  Therefore, the individual will be required to prepare  
 a proper reconcilia�on of his foreign income. Let us  
 say, Arjun, a ROR holds 100 shares of Google Inc.  
 Arjun earned $100 as dividend from January 2024 to  
 December 2024 out of which the amount of dividend  
 earned from January 2024 to March 2024 amounted  
 to $30. For January 2025 to March 2025, he earned a  
 dividend of INR $ 35. Therefore, the foreign dividend  
 income to be offered to tax for the period April 2024  
 to March 2025 would amount to INR equivalent of  
 $105 ($100+$35-$30). However, the amount of  
 income to be disclosed under the FA schedule would  
 be INR equivalent of $100.

 The relevant exchange rates for conversion of  
 income shall be adopted as per Rule 115 of Income- 
 tax Rules, 1962.

 The FA Schedule requires disclosure of foreign  
 depository accounts (including secondary accounts),  
 foreign custodian accounts, foreign equity and debt  
 interest (listed), foreign cash value insurance  
 contract or annuity contract, financial interest in any  
 en�ty (like unlisted securi�es), foreign immovable  
 property, any other foreign asset not covered in the  
 preceding categories, foreign account in which  
 assessee is a signatory, foreign trust in which  
 assessee is a se�lor or trustee or beneficiary and any  
 other income derived from foreign source.

 Special considera�on for ESOPs received from a  
 foreign en�ty – if the assesseehas vested op�ons  
 under Stock Op�on Scheme which are yet to be  
 exercised, then it is advisable to disclose the same as  

Nuances Pertaining to 
the Black Money 

(Undisclosed Foreign 
Income and Assets) 
and Imposition of 

Tax Act, 2015
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 a right held by the assessee under Table D – “Any  
 other capital assets outside India” of FA schedule by  
 men�oning value of the asset as Nil. Once the  
 op�on is exercised, the disclosure will shi� to Table  
 A3. There is no statutory requirement of disclosing  
 ESOPs at the ves�ng stage, however, as a  
 precau�onary measure, one may disclose this as a  
 “right” which they are en�tled to exercise in future,  
 to avoid any unnecessary li�ga�on or inquiry from  
 the tax department with regards to the same.   

 Income tax department may impose penalty on the 
 assessee u/s 270A of the ITA for misrepor�ng of  
 such foreign income and the penalty shall be two  
 �mes the tax liability payable on the undisclosed  
 assets and income. However, since there is a specific  
 act i.e. the BMA to deal with such cases, if the  
 proceedings are ini�ated under BMA and the order  
 is passed under sec�on 10 of the BMA,penalty  
 would be 3 �mes as per sec�on 41 of the BMA.

 An Assessee owning foreign asset and earning  
 foreign incomes must bear in mind that even if he  
 has paid tax on such foreign income in India and the  
 same forms part of his computa�on of income, it is  
 mandatory for him to disclose the same in the  
 income tax return under FA Schedule as well. There  
 are also instances were an assessee has duly paid  
 taxes on his foreign income in India and disclosed  
 the foreign asset under Schedule AL. However, he  
 has missed on disclosing the said foreign asset and  
 foreign income under FA Schedule. This has been a  
 ma�er of li�ga�on. Therefore, to avoid any undue  
 hardships, it is cri�cal to bear the above fact in mind  
 with regards to disclosure. 

 However, once the addi�on and consequen�al  
 penalty is ini�ated under the BMA, the assessing  
 officer cannot make the same addi�ons and levy  
 penal�es for the same offence under the ITA. This  
 posi�on was affirmed by Delhi ITAT in case of DCIT  
 Central Circle-05Delhi Vs Ashok Kumar Singh(ITA  
 No. 426 & 427/Del/2022).

 If one inadvertently omits disclosing foreign asset  
 and foreign income in return filed under sec�on  
 139(1) of the ITA, or one has not filed the return by  
 the due date of filing,one always has an op�on to  
 disclose them by filing revised return under sec�on  
 139(5), or filing belated return under sec�on139(4)  
 before 31st December of the assessmentyear. Even  

 if these dates have passed, one also has the op�on  
 of filing updated return under sec�on 139(8A) of  
 the ITA.

 However, one must note that Sec�on 139(8A) of the  
 ITA prohibits an assessee from filing an updated  
 return for disclosing undisclosed foreign assets and  
 foreign incomes post receipt of a no�ce under the  
 BMA. The BMA on an individual basis is silent on  
 the  return filed under sec�on 139(8A) of the ITA.  
 The  reason possibly is that when the BMA was  
 enacted,  sec�on 139(8A) of the ITA was not on the  
 statute.  However, it would be in the interest of all  
 the  stakeholders that the Government expressively  
 recognizes updated return as due compliance under  
 the BMA.

Foreign assets and Foreign incomes – BMA 
perspec�ve

As we navigate through the journey of understanding 
foreign assets and foreign incomes in the light of the 
BMA, it is vital to get an understanding of the following 
relevant sec�ons and aspects of the BMA-

1. Sec�on 2(2) – Defini�on of Assessee
As per BMA, assessee means-
- A ROR earning foreign income and holding foreign  
 asset; or
- A NR or RNOR who at the �me of earning the  
 foreign  income or acquiring the foreign asset was a  
 ROR in  such previous year. 

2. Sec�on 2(11) – Undisclosed asset located outside 
Indiar.w.s. 4 of the BMA
The defini�on of undisclosed assets located outside 
India is an exhaus�ve defini�on and does not cover 
anything other than the one men�oned in such 
defini�on. An undisclosed asset located outside India 
refers to an asset owned or held by the assessee either 
as a legal owner or a beneficial owner and any income 
earned from such foreign asset which has not been 
disclosed in the income tax return under sec�on 
139(1), 139(4) or 139(5) of the ITA and the assessee 
does not have sa�sfactory explana�on to explain the 
source of investment.
Therefore, even if the given foreign asset is disclosed in 
the return filed under sec�on 139(1), 139(4) or 139(5), 
however if the source of the given asset is not 
established, the same would fall within the ambit of 
undisclosed asset located outside India and the 
provisions of the BMA shall get triggered. 
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As per Sec�on 4 of the BMA, any undisclosed income 
which has been offered to tax under the BMA by virtue 
of BMA proceedings, the same shall not form part of 
the total income under ITA and therefore, the assessee 
shall be relieved from the harshness of double taxa�on. 

3. Sec�on 3 – Charging sec�on
Undisclosed foreign assets and undisclosed foreign 
incomes shall be chargeable to tax@ 30% of the value 
of such undisclosed asset and income. The year of its 
taxability is specifically provided under the BMA.The 
BMA states that the undisclosed asset shall be charged 
to tax on its value in the year in which such asset comes 
to the no�ce of the assessing officer. This effec�vely 
means that even if the asset was acquired 50 years 
back, but if the same comes to the no�ce of the 
assessing officer in the current year, the same shall be 
chargeable to tax on the basis of the BMA regula�ons 
applicable for the current year. In other words, there is 
no �me barring provisions under BMA.

Consequen�ally, for tax to be calculated, two 
important aspects need to be deliberated – date of 
valua�on and the amount of valua�on.

4. Valua�on date 
As per Explana�on 2 of Rule 3 of Black Money 
(Undisclosed Foreign Income and Assets) and 
Imposi�on of Tax Rules, 2015 (“the BMR”), the date of 
valua�on shall be the 1st day of the previous year in 
which such foreign asset comes to the no�ce of the 
assessing officer. Therefore, the valua�on shall be 
considered as on 1st April of such previous year.

5. Valua�on as per the BMR
So far as the valua�on of undisclosed asset is 
concerned, the same is prescribed forvarious classes of 
assets. The assets for which the valua�on has been 
prescribed under the BMR are-

a. Bullion, jewellery, precious stone, archaeological  
 collec�ons, drawings, pain�ngs, sculptures or any  
 other work of art
b. Quoted shares and securi�es
c. Unquoted equity shares
d. Unquoted shares and securi�es other than  
 unquoted equity shares
e. Immovable Property
f. Foreign bank account
g. Interest in partnership firm/LLP/AOP
h. Valua�on of any other asset not covered above

The rate of foreign exchange to be considered for 
conversion into INR would be as on the 1st day of April 
of the previous year, as per the reference rates issued 
by the Reserve Bank of India (“RBI”). If a RBI reference 
rate for a foreign currency is not available in INR terms, 
then convert such foreign currency in USD as per the 
rates of central bank of that country in which the asset 
is located and subsequently, convert such USD into 
INR, based upon RBI reference rate on the 1st day of 
the previous year. If USD rate is also not available, then 
reference may be made to rate specified by the other 
bank regulated under laws of that country or 
jurisdic�on.

6. Sec�on 41 – Penalty for undisclosed income and 
undisclosed asset
Assessing officer under the BMA has the power to 
charge penalty amoun�ng to 3 �mes the tax calculated 
under the BMA. Accordingly, the real ou�low for an 
assessee would not be 30% of tax on the undisclosed 
income and undisclosed asset, but ou�low shall 
amount to 120% of such undisclosed income and 
undisclosed asset (30% for tax and 90% for penalty). 

7. Sec�on 42 – Penalty for failure in furnishing of 
return
As per this sec�on, penalty is levied when an assessee 
fails to file his income tax return under sec�on 139(1) 
of the ITA in which the disclosure of foreign income and 
foreign asset was warranted. A penalty of INR 10 Lacs is 
imposed. However, no penalty shall be levied if non-
disclosure of the aggregate of foreign assets (except 
immovable property) is less than or equal to INR 20 
Lacs. 

In the current provision, there is a departure from the 
valua�on norms as discussed earlier in this ar�cle. 
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While calcula�ng value of INR 20 Lacs, the foreign 
exchange rate to be referred for conversion on the 1st 
day of the previous year shall be of SBI (SBI TT Buy rate) 
and not RBI reference rate.

8. S e c � o n  4 3  –  Pe n a l t y  w h e re  ret u r n  wa s 
appropriately filed, however informa�on of foreign 
income and foreign asset was either not disclosed or 
inaccurately disclosed
This sec�on gets triggered when a person fails to 
appropriately disclose informa�on on foreign asset and 
foreign income in his return filed under sec�on 139(1), 
139(4) and 139(5) of the ITA. However, no penalty shall 
be levied if non-disclosure of the aggregate of foreign 
assets (except immovable property) is less than or 
equal to INR 20 Lacs.
While calcula�ng value of INR 20 Lacs, the foreign 
exchange rate to be referred for conversion on 1st day 
of previous year shall be of SBI (SBI TT Buy rate) and not 
RBI reference rate.

9. Appeal under the BMA
An aggrieved taxpayercan always contest the order 
issued under the BMA, as one can contest under the 
ITA. The hierarchy for contes�ng order under the BMA 
is same as those men�oned under the ITA– CIT(A), 
ITAT, High Court and Supreme Court.

10.  The draconian law of Prosecu�on under the BMA
Since the enactment of the BMA, a major point of 
conten�on for discussion among the stakeholders was 
the rigorous provisions related to the prosecu�on of 
persons found guilty under the BMA. The BMA under 
sec�on 48 has expressively stated that the prosecu�on 
proceedings under this Act shall operate independently 
from the other provisions of this Act and such 
prosecu�on shall not be dependent on passing of the 
assessment order under sec�on 10 of the BMA. The 
imprisonment term starts from 6 months and extends 
upto10 years with a fine. Further to this, any person 
who contravenes Sec�on 51 of the BMA, also invites 
applica�on of the Preven�on of Money Laundering Act, 
2002 (“PMLA”) since the said sec�on has been 
designatedas a scheduled offence under the list of 
scheduled offences under the PMLA.

Interes�ngly, the CBDT vide INSTRUCTION NO. 
5051/1991 restricts prosecu�on on assesses a�aining 
an age of 70 years or more at the �me of commission of 
offence under the ITA. However, there is no such 
provision under the BMA for senior ci�zens even if their 

bonafides are well substan�ated. The only remedy 
available here remains isfiling of an appeal before the 
District Court/Metropolitan Magistrate or any court 
above these.

However, there is s�ll a li�le breather that the Income 
tax department has given from a prosecu�on 
perspec�ve. If the return of income is filed in the same 
assessment year (before the end of such assessment 
year) to which such foreign income and foreign asset 
relates, then prosecu�on shall not get trigger. However, 
the same should not be a belated return u/s 139(4). It 
should either be a return filed u/s 139(1) of the ITA or 
u/s 139(5) of the ITA.

A�er understanding the nuances in brief above and 
ge�ng an insight into the harsh and draconian 
implica�ons that the BMA may trigger, one may at this 
juncture ask whether BMA would be retrospec�vely 
applicable for AYs prior to AY 2016-17, the same is a s�ll 
a sub-judicious ma�er. The Karnataka HC in its decision 
of Smt. Dhanashree Ravindra Pandit & Others vs DDIT 
(Inv.) (Criminal Pe��on No. 101368 of 2019) ruled that 
the BMA is not retrospec�vely applicable since it 
violates the principles of Ar�cle 20 of the Indian 
Cons�tu�on and a person cannot be penalized for an 
act which was neither an offence at the �me of such 
commission nor such law existed at the �me of 
commission of such act. However, the Income tax 
department has filed a pe��on before the Supreme 
Court and the ma�er is s�ll pending before the 
Supreme Court and the stakeholders await further 
clarity on the same.

In the past three to four years, there has been an 
extensive li�ga�on on the BMA, naming a few- 
retrospec�ve applicability of the BMA, discre�onary 
power of the assessing officer while charging penalty, 
simultaneous addi�on under the ITA and the BMA, 
disclosure of foreign assets under different schedules 
of income tax return. It is vital for us to check with our 
clients about the details of their foreign assets and 
foreign incomes because even if foreign assets are 
disclosed, non-disclosure of foreign 
income would be construed as 
undisclosed income and possibility of 
t h e  d r a c o n i a n  p r o v i s i o n s  o f 
prosecu�on under the BMA cannot be 
ruled out. 

CA. Chirayu Sodani
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 Genera�on of e-invoice within 30 days:
 Effec�ve from 1st April 2025, GSTN mandates the  

 businesses with an Annual Aggregate Turnover  

 (AATO) of Rs. 10 crore or more to report their e- 

 invoices on the Invoice Registra�on portal (IRP)  

 within 30 days of genera�on of invoice.

This means that, from 1st April 2025, taxpayers with an 

AATO of 10 crores and above would not be allowed to 

report e-Invoices older than 30 days from the date of 

repor�ng on IRP portals.

Example: If an invoice is dated 1st April 2025, it cannot 

be reported on e-invoice portal a�er 30th April 2025.

 Op�on to pay GST at 18% with ITC for restaurant  

 services provided by hotels:
With effect from 1st April 2025, an op�on has been 

given to hotels providing restaurant services to pay 

GST at the rate of 18% with input tax credit (ITC). For 

availing this op�on of paying GST at the rate of 18% 

with ITC, hotels would have to file a declara�on before 

the jurisdic�on officer before the commencement of 

the FY. Format of declara�on is provided in No�. No. 

05/2025-CT (R) dated 16.01.2025

 Input Service Distributor:
The Input Service Distributor (ISD) mechanism 

facilitates the alloca�on of input tax credit (ITC) on 

common services used by mul�ple en��es under the 

same PAN. Ini�ally, ISD registra�on was op�onal as 

per Sec�on 20 of the CGST Act, 2017. However, vide 

No�. No. 16/2024 Central Tax, dated 06-08-2024, the 

Govt. has made it compulsory to obtain ISD 

registra�on for distribu�ng common credits between 

dis�nct persons, effec�ve from 1st April 2025.

New Provisions of 
GST effective 
for FY 2025-26

ISD Mechanism Overview: 
The Input Service Distributor (ISD) mechanism is used 

to allocate input tax credit (ITC) on common external 

services consumed by mul�ple branches of a business 

under the same PAN.

Alloca�on Method: 
The distribu�on of ITC must follow the turnover-based 

method prescribed under the CGST Rules.

ISD registra�on: The person to the provision of ISD is 

applicable has to take separate ISD registra�on for the 

purpose of alloca�on of ITC. 

CA Vineey Patni
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ISD Invoices: 
The ISD registered person has to issue ISD invoices for 

the purpose of distribu�on of ITC to the other dis�nct 

persons. 

Returns compliances: 
The ISD registered person has to file GSTR-6 on a 

monthly basis on or before the 13th of the next month.

Manner of Distribu�on of ISD: 
ITC in respect of a recipient located in the same State/ 

UT to be distributed as central taxand State tax or 

Union territory tax respec�vely and ITC in respect of a 

recipient located in aState/ UT other than that of the 

ISD, shall be distributed as integrated tax.
Matrix for distribu�on of input tax credit by ISD: 

Input charged 
by vendor

Input Claim in 
ISD State

Branch State 
same as ISD state

Branch State other 
than ISD State

Eligible ITC -

IGST

CGST

SGST/UTGST

Ineligible ITC(17(5)) -

IGST

CGST

SGST/UTGST

IGST

CGST

SGST/UTGST

IGST

CGST

SGST/UTGST

IGST

CGST

SGST/UTGST

IGST

CGST

SGST/UTGST

IGST

IGST

IGST

IGST

IGST

IGST

IGST

Correc�on of mistake: 
If ITC is to be reduced later or distributed to a wrong 

recipient, the same needs to becorrected by way of 

issue of ISD Invoice/ ISD Credit Note.
RCM Transac�ons: 
For RCM transac�ons, a registered person, having the 

same PAN and State code as the ISD,may issue invoice/ 

CN to transfer the credit of such common input 

services, and such creditshall be distributed by the said 

ISD in the manner as provided above.
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